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In the

~Supreme Court of
: A. L. RUDY, dba
TRANSPORT,

the State of Utah

RUDY

AUTO
Plaintiff,

vs.
Case No.

.· PUBLIC SERVICE COMMISSION OF
UTAH, Hal S. Bennett, Donald Hacking and Stewart Hanson, its Commissioners,

7981

Defendants.

BRIEF OF DEFENDANT,
PUBLIC SERVICE COMMISSION

STATEMENT OF FACTS
Plaintiff applied to defendant for a permit to haul as
a contract motor carrier in intrastate commerce for -the
Intermountain Ford Tractor Sales Company of Salt Lake
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City, Utah, (sometimes referred to as Intermountain) between all points within the State of Utah. The application
w~s opposed by eleven common carriers by motor vehicle.
The defendant Commission denied the application finding
that a large part of the transportation service performed
by applicant either as an individual or as a partner in the
partnership of Rudy & Headlund Auto Tran.sport for In.
termountain has been performed in open violation of the
laws of Utah (R. 3); and that unlawful operations carried
on by applicant were not excused or explained by any condition apparent from the record; and that they were con.
ducted without any justification (R. 6). The Commission
concluded that granting the application under these circumstances of unlawful operations would be giving aid
and encouragement to unauthorized transportation (R. 6).
The Commission further found that the existing public motor carriers have not refused any of the transportation here involved and are prepared to give next-day delivery, and found that there was no evidence that existing
public motor carriers had not offered transportation service adequate to meet the needs of Intermountain and its
dealers in a reasonably satisfactory manner (R. 6). It
found that existing carriers have equipment suitable for
handling the commodities and rendering the service sought
by applicant (R. 5). It found that existing line haul trucks
can handle single shipments of one tra:ctor and volume shipments of several tractors may be handled on flat-beds.
Winch and crane service can be secured from the presently
authorized carriers upon request (R. 5).
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3
After reviewing all of the evidence the Commission
found that applicant had failed to show any appreciable
need for the proposed service and that the shipper herein
requesting the service of applicant can obtain reasonably
adequate service on its traffic without the service proposed by applicant (R .... ) .
Based upon these findings the Commission concluded
that applicant had failed to make a showing sufficient to
warrant granting the application and the application was
therefore denied.
With regard to the "Statement of Facts" in plaintiff's
brief wherein plaintiff attempts to incorporate the first
three numbered paragraphs of the Commission findings as
facts controlling this review, it should be observed that
paragraph 3 is merely a summary of the testimony of the
representatives of Intermountain and its dealers from
various sections of the state and is not a finding that the
content of such testimony is the fact, or that such testimony
established any need for the proposed service.

STATEMENT OF POINTS
POINT I
THE DECISION OF THE COMMISSION MUST
BE SUSTAINED WHERE THERE IS SUBSTANTIAL EVIDENCE OF RECORD TO SUPPORT ITS FINDINGS AND CONCLUSIONS.
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POINT II.
THE COMMISSION MAY IN ITS DISCRETION
DENY A CONTRACT CARRIER APPLICATION ON EVIDENCE OF UNLAWFUL OPERATIONS OF APPLICANT.

POINT III.
THE FINDING THAT THE FACILITIES AND
SERVICES RENDERED BY EXISTING PUBLIC MOTOR CARRIERS ARE ADEQUATE IS
SUPPORTED BY THE EVIDENCE OF RECORD.
ARGUMENT
POINT I
THE DECISION OF THE COMMISSION MUST
BE SUSTAINED WHERE THERE IS SUBSTANTIAL EVIDENCE OF RECORD TO SUPPORT ITS FINDINGS AND CONCLUSIONS.
The .general rules governing review of a decision of
the Public Service Commission are well settled by the
prior decision of this Court.
The decision of the Commission should be sustained
where the Commission had before it substantial evidence
upon which to base its decision. Goodrich v. Public Service Commission, 114 Utah 296, 198 P 2d 975, 1948.

1
'
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The Court on review will not substitute its judgment
'r the judgment of the Commission on the question of
hether the evidence establishes public need for the pro>sed service. The Court will not consider the wisdom of
le decision of the Commission, and whether this Court on
le evidence would have made a similar ruling is irrelevant.
nion Pacific Railroad Co. v. Public Service Commission,
)3 Utah 459, 35 P. 2d 915, 1943.
The decision of the Commission should be supported if
!lsed upon the evidence of record from which any reasonJle mind could arrive at the same judgment as the Comlission. Los Angeles & S. L. R. Co. v. Public Utilities
ommission, 81 Utah 286, 17 P. 2d 287, 1932. The de.sion of the Commission should be supported if there is in
te record competent evidence from which a reasonable
:ind could believe or conclude that certain facts existed.
fulcahy v. Public Service Commission, 101 Utah 245, 117
. 2d 298, 1941.
The Commission will not be reversed where there is
1fficient evidence to sustain the findings upon which the
~cision was based. Uintah Freight Lines v. Public Service
ommission, . . . Utah ... , 229 P. 2d 675, 1951. Where
tere is substantial evidence in the record upon which the
ommission based its findings, the finding will not be dislrbed even though there is ample evidence to the contrary.
·intah Freight Lines v. Public Service Commission, supra.
'here the evidence in a particular finding is in conflict,
1e conflict will be resolved in favor of the finding made
r the Commission. Uintah Freight Lines v. Public Service
ommission, supra.
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POINT II.
THE COMMISSION MAY IN ITS DISCRETION
DENY A CONTRACT CARRIER APPLICATION ON EVIDENCE OF UNLAWFUL OPERATIONS OF APPLICANT.
The Commission may deny an application for authority where applicant has been performing transportation
service and hauling various commodities without authority
from the Commission and without compliance with the
provisions of the statutes of the State of Utah. Rowley v:
Public Service Commission, 112 Utah 116, 185 P. 2d 514.
1947; Application of J. W. Coons, Public Utilities Commu.
sion of Utah, Case No. 1352, (Aug. 16, 1933), 16 Utah P.
U. C. R. 205; D. & R. G. W. R. v. Linck, 56 F. 2d 957; and
the same case before the Utah Public Utilities Commissioa,
No. 1000, Dec. 26, 1928; Application of West and Niel8on.
and application of Nielson, West and Miller, Public Utilitia
Commission of Utah, Cases No. 975 and 985, June 13, 1928,
11 Utah P. U. C. R. 27; Application of Don H. Ande1'son,
Public Service Commission of Utah, Case No. 1251, Oct. 21.
1938.
The Commission concluded in this case that plaintiff
had performed for Intermountain an unlawful transport&·
tion service without authority of the Commission and with·
out justification.
·
~
Plaintiff argues that the case of Uintah Freight Line~
v. Public Service Commission, supra, is authority to reve~
the Commission herein. It should be observed that th~
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tdings, conclusions and decision of the Commission in the
ntah Freight Lines case were in favor of granting the
plication, and the Supreme Court on review merely af·med the Commission. The Uintah Freight Lines case
nnot aid applicant in this case since the Commission has
ncluded that the application should be denied.
Plaintiff alleges that the findings as to unlawfulness
operations conducted by applicant is not supported by
e evidence. The controlling problem, in the instant case,
erefore, is whether there exists in the record sufficient
idence to sustain the Commission's finding on unlawful~ss of applicant's operations.
Plaintiff, in its brief, has identified four different
pes of operations conducted by applicant. Prior to Nomber, 1951, applicant operated equipment then owned by
termountain. Between November, 1951, and some time
the spring of 1952 when applicant was restrained by
e Commission, applicant operated without any authority
h.atsoever. Thereafter and until March 24, 1952, applint operated under special permits from the Commission.
fter March 24, 1952, applicant operated under a so-called
uipment lease with Intermountain. The decision of the
lmmission should be sustained if these is evidence of
cord as to any one of these methods of operation to suptrt the Commission's general finding of unlawfulness
applicant's operations.
There is evidence from which the Commission could
nclude that the transportation service rendered by apicant to Intermountain prior to November, 1951, was

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

8

unlawful. There is evidence that the equipment was in the
name of Intermountain. However, there is testimony by
Mr. Rudy himself that Intermountain just acted as his agent
to render the bills (T~ 54). Mr. Rudy also testified that
Intermountain paid to him the "regular freight rates" (T.
54) . Intermountain billed for the service in applicant's
name (T. 54). This evidence alone is sufficient to support
a finding that the service rendered by applicant during
this period to Intermountain was a transportation service
without authority and therefore unlawful. Lowe, ct al. v.
Public Service Commission of Utah, 116 Utah 376, 210 P.
2d 558, 1949.
As to operations of applicant after November, 1951,
when title to the equipment was transferred from Inter·
mountain to applicant, and until the time applicant commenced securing special permits which was in the spring
of 1952, the evidence of record as to the unlawfulness of
the operations of applicant is not even controverted by
plaintiff. The testimony of Mr. Rudy is that the way the
transportation service worked out was that Mr. Rudy would
haul it for Intermountain and Intermountain paid him the
freight rates (T. 54-55). This type of operation was stopped by the Commission and a complaint issued against
applicant (T. 56). There can be no question but what this
evidence supports the Commission finding.
The operations conducted by applicant pursuant to and
within the scope of the special permits issued by the Com·
mission were not challenged by protestants as being un·
lawful.
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As to the service performed by applicant for Intermountain pursuant to the so-called equipment "lease," there
is evidence of record to support a finding that such operations constituted unlawful transportation service. Mr.
Rudy testified that the equipment "lease" was entered
into as a means for performing the transportation service
desired by Intermountain (T. 56). The "lease" was entered into to perform the service that applicant had theretofore performed for Intermountain but which operation
had ostensibly been stopped by the Commission ( T. 56) .
On the question of whether an equipment lease with a
shipper is valid or whether it is merely a subterfuge for the
owner of the equipment to perform a transportation service
without securing authority, the authorities agree that the
important factor is the extent of the transportation service
supplied by the owner of the equipment in addition to the
equipment itself. Lowe v. Public Service Commission of
Utah, supra; D. & R. G. Railway Co. v. Linck, C. C. A. 10,
1932, 56 F. 2d 57; U.S. A. v. LaTuff Transfer Service, Inc.,
95 Fed. Supp. 375, DC Minnesota, 1950, 7 FCC 2431; Interstate Commerce Commission v. Gannoe, DC Penn. 1951,
100 Fed. Supp. 790, 8 FCC 2261 ; Interstate Commerce Commission v. F. & F. Truck Leasing Company, DC Minn., 78
Fed. Supp. 13, 1948, 6 FCC 2573; Interstate Commerce
Commission v. Isner, DC Michigan, 92 Fed. Supp. 592, 1950,
7 FCC 2396; Interstate Commerce Commission v. Werner,
DC Illinois, 1951, 106 Fed. Supp. 497, 8 FCC 2247; Empire
Box Corporation of Stroudsburg v. Sulzberger Motor Company, DC New Jersey, 1952, 104 Fed. Supp. 762, 9 FCC
2058.
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The record is replete with evidence of the extent of
service supplied to Intermountain by applicant pursuant to
the so-called equipment "lease." This evidence gives ample
support to the finding that the service conducted by applicant for Intermountain was in fact a transportation service
without authority of the Commission.
The "lease" itself provides that lessor (applicant) will
supply the equipment plus a large number of services.
Paragraph 1 of the "lease" provides that applicant is to
supply at its own cost and expense all license tags and
plates and all oil, grease or greasing and other necessary
lubricants and all parts and repairs necessary for the operation of the vehicles (Protestant's Exhibit 6).
Paragraph 2 of the "lease" provides that applicant will
supply at its own cost and expense all tires and tubes, including one spare wheel with mounted tire and ready for
service.
Paragraphs 3 and 4 of the "lease" provide that applicant will furnish lessee with substitute vehicles to replace any vehicles returned by lessee to lessor for repairs
or service. This provision infers that applicant will perform all repairs and servicing and that applicant will maintain an equipment pool with which to supply Intermountain with this transportation service. The "lease" places
responsibility for operation of the vehicles on applicant,
rather than on lessee. By virtue of paragraph 7 of the lease
applicant is to supply at its own cost and expense, insurance
on the vehicles, protecting the interests of applicant, Intermountain and the drivers. By paragraph 9, applicant re-
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lieved Intermountain of all liability in excess of the insurance coverage.
The "lease" could be terminated for "good cause" upon
15 days' written notice, by virtue of paragraph 11.
By provision 6 of the "lease" Intermountain agreed to
pay applicant a "rent" of $5 per day per unit plus 50c for
each mile each vehicle was operated. However, the testimony from Intermountain was that Intermountain is not
expected to pay $5 for all six pieces of equipment listed on
the "lease" unless Intermountain uses the equipment (T.
261).
Under the existing "lease" arrangement, Intermountain employs a driver who was formerly employed by applicant. Applicant introduced the driver to Intermountain
(T. 209-211). The equipment subject to the "lease" is
garaged at applicant's place of business and it is dispatched
from there (T. 209-213). When Intermountain desires a
load to be transported it calls applicant. Intermountain
does not specify the route or road used as the means for delivering the shipment (T. 209-213). The witness for Intermountain did not know where the leased equipment was
serviced (T. 209). Intermountain has given no thought to
the problem as to what applicant does with the equipment
that is leased when not using it for Intermountain (T.
261-263) . There is no understanding .with Intermountain
at the time the instrument was drawn as to whether or not
the equipment thereon described was to be solely and exclusively in the control of Intermountain (T. 263).
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Mr. Rudy testified that upon securing the contract
permit requested he, of course, would terminate his lease
arrangement with Intermountain. On the date of the hearing, applicant had been operating under the "lease" for
only about a week and a half ( T. 30) .
The conclusion is inescapable that here is evidence from
which the Commission could conclude that applicant was
rendering to Intermountain, pursuant to the so-called equiPment "lease," a transportation service. The service under
the lease is very much like, if not identical with, the service
rendered by applicant to Intermountain prior to the time
applicant was restrained by the Commission in the spring
of 1952. The Commission, therefore, properly found that
the operations of applicant were unlawful and in violation
of the laws of the State of Utah.

POINT III.
THE FINDING THAT THE FACILITIES AND
·SERVICES RENDERED BY EXISTING PUBLIC MOTOR CARRIERS ARE ADEQUATE IS
SUPPORTED BY THE EVIDENCE OF RECORD.
Section 54-6-8, U. C. A. 1953, which sets out the requirements for obtaining a contract motor carrier permit
provides:
"If, from all the testimony offered at said hearing, the commission shall determine that the highways over which the applicant desires to operate are
not unduly burdened; that the granting of the ap-
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plication will not unduly interfere with the traveling
public; and that the granting of the application
will not be detrimental to the best interests of the
people of the state of Utah and/or to the localities
to be served, and if the existing transportation facilities do not provide adequate or reasonable service,
the commission shall grant such permit."
An applicant for a contract carrier permit is, therefore, not entitled to a permit unless it convinces the Commission from testimony offered at the hearing that existing
transportation facilities neither provide adequate nor reasonable service.
In the instant case the Commission has found that
there is no evidence that existing public motor carriers have
not offered transportation service adequate to meet the
needs of Intermountain and its dealers in a reasonably satisfactory manner. The Commission found that existing carriers have equipment to provide adequate service. The
Commission also found that by the use of existing facilities
the desired transportation of tractors can be satisfactorily
handled. This i;:; a finding that existing service is even better
than required by the statute.
The findings and conclusions of the Commission as to
adequacy of existing carrier facilities are supported by the
evidence of record.
The application was opposed by eleven motor carriers
and evidence in opposition was offered by Fuller-To ponce
Truck Company, Carbon Motorways, Inc., Salt Lake Transfer Company, Ashworth Transfer Company, Salt Lake-
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Kanab Freight Lines, and Salt Lake-Delta Freight Lines,
and Uintah Freight Lines.
The evidence of Fuller-Toponce Truck Company was
that it has adequate equipment with which bulky machinery
can be transported (T. 306). Its tariff provides for special
unloading service on request (T. 305). It has tail gate
hoists that can lift or let down up to 2,500 lbs. at one time
(T. 306). It has transported for Intermountain large and
bulky items of farm equipment from Salt Lake City to
Logan, Ogden, Tremonton, and other northern Utah and
southern Idaho points (Protestant's Exhibit 8). Its ability
to perform the transportation service desired to be performed by applicant is also evidenced by Exhibit 7 which shows
shipments of farm machinery transported by FullerToponce for farm equipment dealers other than Intermountain.
Carbon Motorways, Inc., operates open trailers for the
transportation of farm machinery, and is now hauling for
Intermountain (T. 314-320). Carbon operates two units
which are a combination tractor and winch truck, one stationed at Price and one at Provo (T. 314). Carbon also has
one winch which is located at Salt Lake. Carbon gives service to Price and intermediate points from Salt Lake City
the same day if picked up before noon. Carbon gives next
morning service to Richfield (T. 317). Carbon provides
a portable A-frame and winch service which the consignee
may use or decline at his option (T. 327).
Salt Lake Transfer has a large fleet of trucks ready to
serve the public at all times and holds itself out to per-
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form the same service requested by applicant (T. 175).
Salt Lake Transfer has tractors and trailers of all kinds,
low-beds, flat-beds, and covered trailers. It operates equipment with winches, derricks and A-frames. It can transport its derrick poles and erect them at destination and unload the load. Salt Lake Transfer is at the present time
performing service for Intermountain (T. 175-178).

It was stipulated that the testimony of Ashworth
Transfer Company would be substantially the same as
that submitted by Salt Lake Transfer Company (T. 364).
Salt Lake-Kanab Freight Lines and Salt Lake-Delta
Freight Lines have transported all kinds of farm machinery,
tractors, balers, disc plows, mowers, combines, and spreaders for Intermountain and for other distributors (T. 333).
These carriers have equipment capable of transporting
bulky farm machinery (T. 334).
Uintah Freight Lines transports tractors and farm
machinery between Salt Lake City and the Uintah Basin.
Uintah Freight Lines has flat-bed equipment capable of
hauling 6 or 7 tractors (T. 428). Uintah Freight Lines
has available to it at destination points within the Unitah
Basin, A-frames, winches and derricks which are usable
for the purpose of unloading heavy, bulky farm machinery
(T. 375-376). Under its tariff Uintah Freight Lines makes
this service available to consignees and shippers (T. 376).
Unitah Freight Lines can supply all of such equipment for
loading and unloading balers and other heavy farm machinery upon demand (T. 379). Uintah formerly stationed
at Vernal its own A-frame with a winch. Uintah maintained
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it for a year and a half, during which time there was
negligible, if any, use made of it (T. 417). This equipment
was sold to Inland Freight Lines and now is available to
Unitah Freight Lines through lease if the need arises (T.
418). Uintah actively solicits and desires to continue to
handle bulky farm machinery ( T. 421) . Intermountain
has not offered to U nitah Freight Lines any tractors or
balers that Unitah could not handle immediately (T. 438).
This evidence of the services of existing carriers that
can and do render the service applied for to all points and
places within the state of Utah either individually or in
combination is cogent and competent evidence from which
the Commission very properly and reasonably found and
concluded that the transportation service offered by existing motor carriers was adequate to meet the needs of Intermountain and its dealers in a reasonably satisfactory manner.
Plaintiff's review in its brief of the evidence as to the
adequacy of the service provided by existing carriers, as
contrasted to that proposed by applicant merely emphasizes
the conflict in the evidence, which on review is resolved in
favor of the findings of the Commission. Unitah Freight
Lines v. Public Service Commission, supra. It also emphasizes the unlawfulness of applicant's past operations
from which applicant gained the alleged "know-how" and
the alleged ability to haul a baler "skillfully and with a
considerable saving of time and manpower." The allegation that when Intermountain calls plaintiff's "service
* * * has been there and available," is a tacit admis-
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sion that applicant has been rendering a transportation
service for Intermountain.
Plaintiff, in its brief, alleges that the evidence is uncontroverted that granting the permit will not reduce the
business of any of the protestants. The evidence of record
is to the contrary.
If the application were granted, Fuller-Toponce Truck
Company would lose substantial amounts of tonnage which
it now enjoys with Intermountain and its dealers (T. 291303 and Protestant's Exhibits 8 and 9). Granting the application would decrease the revenues of Carbon Motorways, Inc., at least to the extent of existing movements
from Intermountain (Tr. 320).
Granting the application would affect at. least $2,000 .
of the revenue of Salt Lake-Kanab Freight Lines and Salt
Lake-Delta Freight Lines (T. 333). Loss of this freight to
Salt Lake-Kanab and Salt Lake-Delta would take away '
tonnage in the spring months which is the low tonnage
period of these carriers (T. 336). This evidence of record
is also in conflict with the allegation of Plaintiff on page
8 of its brief that equipment of existing common carriers
is entirely inadequate during the peak spring season.
Granting the application would decrease the revenues
of Salt Lake Transfer Company and Ashworth Transfer
Company (T. 175-178; T. 364).
Granting the
gross business of
tion of freight to
application would

application would materially reduce the
Uintah Freight Lines (T. 421). ReducUintah Freight Lines from granting the
force Uintah Freight Lines to reduce its
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schedules between Salt Lake City and the Unitah Basin,
and thereby reduce its service to the public (T. 422). Reduction of tonnage of Uintah would affect its ability to
render peddle run service to small and outlying towns in
the Uintah Basin.
The allegation of plaintiff as to the "uncontroverted"
nature of the evidence as to the effect that granting the
application would have on protestants cannot stand in the
face of the record.

CONCLUSION
The decision of the Commission should be sustained
since there is competent evidence of record to support it.
There is ample evidence of record to support the
finding that the prior operations of applicant were unlawful. Prior to November, 1951, applicant rendered a transportation service for Intermountain without authority even
though title to the equipment was in Intermountain. The
transportation service rendered by applicant to Intermountain between November, 1951, and the spring of 1952
was patently illegal and without authority of the Commission. The so-called equipment "lease" under which applicant has served Intermountain since March 24, 1952, is in
substance and in fact a subterfuge under the guise of
which applicant is rendering a transportation service as a
carrier for hire without authority of the Commission.
The record contains sufficient probative evidence to
support the finding of the Commission that existing carrier
facilities are adequate.
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WHEREFORE, defendant respectfully requests that
plaintiff's petition be dismissed.
Respectfully submitted,
E. R. CALLISTER,
Attorney General
PETER M. LOWE,
Deputy Attorney General
Attorneys for Defendant.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

1
1
1
1
1
1
1
1
1
1
1
1
1
1

1

1

1

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

